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	GENERAL ORDER
Bow Police Department 
	Number:
210

	
	Title:         
DUTY TO INTERVENE

	
	Issue Date:

	Effective Date:



		
PURPOSE:  

The purpose of this general order to explain the legal and moral obligation that members of the Bow Police Department have regarding their duty to intervene when they observe serious misconduct by another law enforcement officer, particularly with regard to the use of force, and to provide some practical suggestions on how to be an active peer bystander.

DISCUSSION:

Law enforcement officials have a legal duty to intervene on behalf of a citizen whose rights are being violated.  In cases where law enforcement officials do not intercede with their fellow Officers to ensure citizens’ rights are being protected, they are liable under Section 1983 of the Civil Rights Act of 1871.  According to “Section 1983 Litigation”, Section 1983 applies to situations such as unjustifiable arrests, excessive force by a fellow Officer, and any constitutional violation by a law enforcement official.  If an Officer does not act to intervene in a situation where a fellow Officer is engaging in misconduct, they can face serious consequences for themselves and their career

The duty to intervene is embodied in the Law Enforcement Officer’s Code of Ethics (G.O. #109), and in state, federal, and local law. Bow Police Department (BPD) employees must have a clear understanding of the Department’s expectations pertaining to conduct and activities while on-duty.  A BPD employee has an affirmative duty to intervene on behalf of a citizen whose constitutional rights are being violated in his/her presence by other BPD employees or Law Enforcement Officers (LEOs).  In addition, BPD employees have a duty to inform a Supervisor when they observe or hear of conduct by a member of this agency that is unethical, clearly violates the law, or violates BPD policy, as per G.O. #111 Standards of Conduct, Part III, A, 3.3.

POLICY:
 
 It is the policy of the Bow Police Department:

· To strictly comply in all instances with NH RSA 105:19 Reports of Misconduct by Law Enforcement Officers;

· Any BPD employee present and observing another employee or Officer using force that is clearly beyond that which is objectively reasonable and proportionately necessary under the circumstances shall, when in a position to safely do so, intervene to prevent the use of unreasonable force. An employee who observes another employee or Officer use force that exceeds the degree of force permitted by law shall promptly report these observations to a Supervisor. 

·    BPD employees must recognize and act upon the duty to intervene to prevent or stop any member from conducting any act that is unethical, or that violates the law or an agency policy (e.g., excessive force, theft, fraud, inappropriate language, sexual misconduct, harassment, falsifying documents, inappropriate behavior, etc.).  Intervention may be verbal and/or physical.  Failure to intervene may subject a BPD employee to disciplinary and or legal action. 

· The Department is committed to protecting Officers who act on their duty to intervene to prevent or minimize misconduct by another Officer.

DEFINITIONS:

Active Bystander – a person who observes a conflict or unacceptable behavior that might be something serious or minor, one-time, or repeated, but knows that the behavior is destructive or likely to make a bad situation worse.  An active bystander takes steps that can make a difference; assesses a situation to determine what kind of help, if any, might be appropriate; evaluates options and chooses a strategy for responding; doesn’t just passively observe or walk away but does something about it. 

Intervene – to come between, whether verbally or physically, so as to prevent or alter a result or course of events.

                             Misconduct – as defined in RSA 105:19, Para. I, for the purposes of this General Order means assault, sexual assault, bribery, fraud, theft, tampering with evidence, tampering with a witness, use of a chokehold, or excessive and illegal use of force as defined by the NH Criminal Code.

                             Peer Intervention – acknowledging the powerful influence that LEOs have on the conduct and                              behavior of their fellow Officers, refers to LEOs intervening to prevent their colleagues from committing acts of serious misconduct and criminal behavior, particularly those directed against citizens. 

I.	PROCEDURES
     
A.        	BPD members knowing of other Department members violating local, state, or federal 
laws that would constitute a misdemeanor, felony, or serious traffic violation (e.g., DWI) in the State of New Hampshire; or violating any section(s) of this general order or any part, section, or sub-section of The Manual, shall report same immediately to the Chief of Police or designee.

B.	If the Chief of Police is the subject of the reported misconduct as defined in RSA 105:19, 
the reporting BPD Officer shall report same directly to the NH Police Standards & Training Council (NHPSTC).

C.	The duty to intervene and subsequently report the incident shall also apply if a BPD member is present in a back-up or mutual aid assist mode at a scene outside the Bow town limits and observes a LEO/agent from another agency using force that is clearly beyond that which is objectively reasonable and necessary under the circumstances according to G.O. #207 Use of Force.

D.	Any BPD Police Officer who observes any misconduct as defined in RSA 105:19, Part I,   (see Addendum A) by any LEO shall notify the Chief of Police or designee immediately in writing or as soon as practicable after observing such misconduct.

               E.	Recommended Action

1. BPD employees should take a preventive approach toward misconduct. When an employee observes behavior that suggests that another BPD employee is about to engage in illegal, unethical, or inappropriate behavior, the employee should intervene verbally or physically, depending on the circumstances.

· Example: While conducting a motor vehicle stop for a minor traffic violation, you notice the primary Officer raising his/her voice and becoming increasingly agitated with the driver, despite the driver’s cooperative demeanor. In an attempt to deescalate the situation, you could get the Officer’s attention to break his/her agitation; walk up next to the Officer and ask a follow up question of the driver to slow down the interaction and give the primary Officer a chance to collect him/herself; or ask the Officer to come speak to you away from the vehicle in order to diffuse the situation. 

2. If verbal interventions are not sufficient to stop the act, come between the offending member and the other individual involved.  

· Example: You observe an Officer using a prohibited chokehold while restraining a subject during an arrest. Based on your training and department policy, this use of force is illegal. You tell the Officer to “get off his neck,” but the Officer continues to apply the hold. When it is safe to do so, you should intervene by pulling the Officers arm away from the neck area and assisting in the handcuffing. The arrestee should then be placed in a recovery position that facilitates breathing (i.e., sitting, standing, or on the side).

3. Active Peer Bystander Intervention  

a. There are many reasons why Police Officers do not intervene when they see or are aware of misconduct. Some of these reasons (commonly known as “The Code of Silence”) include:

· A belief that loyalty means supporting a fellow Officer’s actions regardless of whether they are right or wrong; 
· A fear of retaliation and backlash from peers; 
· A fear of detriment to one’s career; and
· The desire to not get involved. 

b. Peer bystander intervention encourages Officers to recognize that stepping into a situation when a peer is about to make a serious mistake benefits them and everyone involved.

c. Five Stages of Active Peer Bystander Intervention

(1)      	Stage One: See the Problem. While some situations are obvious, others
might be more subtle.  It is important to know that even the most subtle of behaviors require early intervention to mitigate escalation. 

(2)        Stage Two: Determine Whether Action Is Required.  Some problematic 
situations might simply require acknowledgement, but many will necessitate direct intervention. Determining what action is needed is often based on the situation. 

(3)        Stage Three: Decide to Take Personal Responsibility to Act.  As someone
sworn to protect the community, taking on personal responsibility to act is not only expected, taking necessary action is one of the many duties of the role. 

(4)        Stage Four: Determine How to Intervene. Although intervention actions
depend on the specific situation, BPD Officers can actively intervene when a fellow Officer is engaging in misconduct by using one or more of the “3 D’s”: 

· “Distract” – Redirect the individual’s attention. 

· Examples: redirect the conversation to de-escalate the situation; use body language to show disapproval; communicate that the behavior is unacceptable without embarrassing the offending Officer so s/he can save face, and in a way that your fellow Officer will be able to hear it without getting defensive.

·  “Direct” – Address the misconduct directly and step in to intervene. 
 Depending on the rank of the Officer engaging in misconduct, this 
 may include giving them direct commands to cease the behavior. 

· Examples: Professionally confront your peer and physically step in to stop improper or excessive use-of-force or misconduct; call out problematic statements; request a Supervisor of greater rank than the Officer involved to respond to the scene; give orders to cease the behavior (when appropriate). 

·  “Delegate” – Appoint someone else to take an action. 

·  Examples: Tell another Officer present to help the Officer hold  
 the suspect in a better way; tell another Officer present to call 
 for EMS if the suspect appears to need medical assistance; or
 instruct another Officer to request that a Supervisor of greater 
 rank than the Officer involved respond to the scene. 


·  How to intervene with a Superior Officer: 

·  Present solutions, not problems: suggest an alternative way of  
 succeeding. 

·  Support the Department’s mission and values: connect  your  
 concerns back to supporting the Department’s success. It  
 shows a commitment to the profession and to the community. 

·  Have their back: Let them know when something might reflect 
 poorly on them and demonstrate that you are interested in  
 supporting their career as well as your own.

(5)        Stage Five: Take Action. Sometimes a situation clearly requires direct,	albeit difficult action, and it is your duty and obligation to do so!
   
               F.	Supervisor Responsibilities: Once learning of an incident involving a BPD employee 	
		intervening with another employee or Officer, the Chief of Police or designee shall:

1.        Separate all individuals involved in the incident. 

2.        Conduct a preliminary investigation to gather any pertinent information that 
would coincide with the reason for the intervention (e.g., witnesses, digital footage, videos, area canvass, etc.).

3.        Ensure that all parties involved in the incident complete an IMC Incident Report 
detailing the circumstances that led to the intervention and what, if anything, occurred once the member intervened.

4.        Determine whether the actions leading to the intervention constitute misconduct,
	unethical behavior, or potential criminal conduct; and submit a thorough, detailed 
       report with recommendations to the Board of Selectmen as soon as possible.
 
   G. 	Investigating & Reporting Misconduct Involving Excessive or Illegal Use of Force or 
Chokeholds 

1.        The Chief of Police shall ensure that the mandates of RSA 105:19, Para. II & IV, are 
complied with.
 
2.        The Chief of Police shall notify the Chief of the Criminal Justice Bureau, Public 
Integrity Unit (PIU), AGO, Concord (603-271-3671) of all allegations of criminal misconduct by any BPD member whether occurring on- or off-duty.

3.        The above requirement shall particularly apply when the allegation involves a 
violation of RSA 105:19 Reports of Misconduct by Law Enforcement Officers.

4.	The Chief of Police shall stay any department Internal Affairs investigation while the AGO’s criminal investigation is pending, unless the AGO and the Chief of Police mutually agree that the BPD may proceed with its independent Internal Affairs investigation and that the Department’s Internal Affairs investigation would not interfere with any criminal investigation by the AGO’s Public Integrity Unit.

5.        If the AGO-PIU declines to prosecute the subject BPD member and refers the 
matter back to the BPD, the Chief of Police will ensure that a timely conduct an Internal Affairs investigation is conducted to reach a determination on the merits as per G.O. #311 Investigating Allegations of Employee Misconduct. 

6.        If the investigating BPD Supervisor or an investigator from an outside agency 
	determines that the evidence shows that the involved BPD Officer(s) committed any acts of misconduct as defined in RSA 105:19, Para. I, the Chief of Police shall do the following:

	a.	Disclose the name of the involved Officer(s) and any act(s) of misconduct 
		to the NH Police Standards & Training Council in the manner proscribed 
		by the Director of the Academy; and

	b.	Report the incident to the Office of the NH Attorney General, Public 
		Integrity Unit, PH (603) 271-3671, and the Merrimack County Attorney.

II. 		APPLICABILITY & COMPLIANCE
 
A.        This general order shall apply to all BPD members, including part-time employees, paid 
and unpaid interns, and civilian volunteers consistent with their job classification and specific assigned duties and responsibilities. BPD members assigned to or assisting other law enforcement agencies shall be guided by this general order. Formal disciplinary action may be imposed for any violation of this general order.

	B.	This general order constitutes departmental policy and is intended for the internal governance of the Bow Police Department.  As provided in RSA 516:36,  in any civil action against any individual, agency or governmental entity, including the State of New Hampshire, arising out of the conduct of a law enforcement officer having the powers of a peace officer, standards of conduct embodied in policies, procedures, rules, regulations, codes of conduct, orders or other directives of this local law enforcement agency shall not be admissible to establish negligence when such standards of conduct are higher than the standard care which would otherwise have been applicable in such action under State law.  


By Order of:
Kenneth P. Miller
Chief of Police

 	
Sources: Montpelier (VT) PD G.O.; Norwich (VT) PD SOP #61; IACP Position Paper: “Peer Bystander Intervention in L.E. Agencies”; UMass-Amherst “Be an Active Bystander,” https://www.umass.edu/umatter/be-active-bystander; MIT “Active Bystanders,” http://web.mit.edu/bystanders/definition/index.html; Aronie, J. & Lopez, C., “Keeping Each Other Safe: An Assessment of The Use of Peer Intervention Programs to  Prevent Police Officer Mistakes and Misconduct,” Police Quarterly, 2017; Bath PD G.O. #210; NH AGO Memos: “Public Integrity Matters,” “RSA 105:19 Reports of Misconduct by Law Enforcement Officers” (10/11/2021); Greenland PD Dir. #110; Canaan PD G.O. #037; New London PD G.O. #111; Center Harbor PD G.O. #208

CALEA Standard: 1.2.10




Addendum A

105:19  Reports of Misconduct by Law Enforcement Officers

I.  For the purposes of this section, "misconduct" means assault, sexual assault, bribery, fraud, theft, tampering with evidence, tampering with a witness, use of a chokehold, or excessive and illegal use of force as defined by the New Hampshire criminal code. 

II.  It shall be the duty of any law enforcement Officer who observes misconduct by another law enforcement Officer to notify the chief law enforcement Officer in his or her department in writing immediately or as soon as is practicable after observing such misconduct.  Within 7 days of receiving such notification, the chief law enforcement Officer shall notify the police standards and training council of such misconduct in writing.  If the chief law enforcement Officer is the subject of the misconduct report, the reporting Officer shall report directly to the police standards and training council.

III.  No discriminatory, disciplinary, or retaliatory action shall be taken against any Officer for any information given or disclosed by him or her in good faith in the course of making a report of misconduct under paragraph II.

IV.  Any police department that receives a report of misconduct under this section shall timely conduct an investigation and reach a determination on the merits.  After the investigatory entity determines that the evidence shows that the individual committed any acts of misconduct, the name of the individual and any act of misconduct shall be disclosed to the police standards and training council.
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